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Thursday, March 21, 2024, 9.02am.
West Sacramento, Califomia
—000—

MS. DEL MUGNAIO: Good maming. Welcome everyore.
Thisis our second hearing of the Peace Officer

Today before we getinto the first order of
business, Im just going to make a quick announceme nt
aboutthe proceedingstoday. As many ofyou know, on
the Board, Ms. Dudiey, our Chair, wil nat be joini ngus
today. Sadly, shewouid have beenhereifshe coul
Butdue to some unforeseen arcumstances, she wil not
be joining us today.

So Iwil go ahead and fadiitate atleast the
first half ofthe meeting untl we getto our cases
are before the Board today. And thenwe wil proba
have ourvice chair, as long as that personfeels
comiortable, fadiitate the remainder of the meetin 0.

Does that sound fair to the board members?

(Noresponse))

MS. DEL MUGNAIO: Okay. Great. Alright. Im
gongtogoahead and ask Chandertocal therol this
moming.

MR. KNAPP: Okay. Good moming, members ofthe
Board.

S

< g
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Board Member Buchen.

(Noresponse,)

MR. KNAPP: Board Member Clavo.
MEMBER CLAVO: Presant

MR. KNAPP: Board Member Crawford.
MEMBER HATCHER-CRAWFORD: Presert.
MR. KNAPP: Board Member Doyle.
VICE CHAIRPERSON DOYLE: Here,
MR. KNAPP: Board Mermber Dudey.
(Noresponse,)

MR. KNAPP: Board Member Glaser.
MEMBER GLASER: Here.

MR. KNAPP: Board Member Johnson.
MEMBER JOHNSON: Presert.

MR. KNAPP: Board Member Lara.
MEMBER LARA: Here,

MR. KNAPP: And Board Member Pena.
MEMBER PENA: Here.

MS. DEL MUGNAIO: Okay. Thankyou.
We haveaquorum.

lwantto thank those of youwho are in attendance

today. Wewant o take acouple of noestokind o
exXplain to you that this meeting or hearing is bein
webcast. Itis also being recorded and transcribed

The microphones are onauto onand off, soyou do

KATHRYN S. SWANK,CSR RPR (916)390-7731
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nothave to touch them before you speak. Assoona
begin speaking, theywil go ive. Whenyouareno
speaking, they wil notbe ive.

Youwil need towetch the cross{ak because if
you lean over and takk to your partner, thatwil b
caught on recording and webcast, sojust be advised

| alsowant o thank those in attendance today for
joning us. Whenyou are asked to come forward for
publc comment, you may introduce yourself and your
assoadation. Youdonathave to. Sothatisvolun
Iwantto make sure that's clear today.

lwouid ike to introduce some of the foks here at
the table today. Tomy keft, Iwould ike tointro
Chiis Beatty. He's our board counsel.

Im assistant direcior — Assistant Execuiive
Director Annemarie Del Mugnaio of the Peace Officer
Standards and Accountabiity Division.

Tomynghtis Chander Knapp. Heworksin EXO.

Thankyou.

Okay. We're going to see ifthere's any publc
commentbefore the Board today. Thisisthetimet
is setaside for pubic members of the pubicwhow
to commentoniterns that are noton the agenda but
within the Board's jurisdiction.

Public commenton meatters onthe agendawil be

syou

duce
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Okay. Moiion passes.

The next casewil be POST2300809. Dilon Fuston,
POSTIDC71-S10.

Atthistime, |wil now cal upon Law Enforcement
Consultant Mark Nagel, Professional Conduct Souther
Bureau, and Chris Becker, Assistant Chief Counse,
Affairs Bureau, to provide a reparton case POST230
Dilon Fuston, who atthe time of evenis atissue w
employed by the San Diego Police Department.

MR. NAGEL: Good moming, Vice Charr, Members of
the Board. My nameis Mark Nagel, and Imone oft
Law Enforcement Consuitants assigned to the Profess
Conduct Bureau South in the Peace Officer Standards

With me today is Chris Becker, an attormey with our
Legal Affairs Bureal.

Im here today to present Case 2300809 invoving
Officer Dilon Fuston, curently with the San Diego
County Sheyiffs Office.

ltis the Division's determination that dear and
corvinaing evidence exists to demonsirate that Offi
Fuston committed an act of serious misconductas se
forthin Penal Code section 13510.8, on Apri 10th,

2020.
Spediiically, the Division has determined that

KATHRYN S. SWANK,CSR RPR (916)390-7731
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Officer Fuston commitied dishonesty as described as
Serious misconduct

Inthis presentation, | wil present a brief
outine of the Divison's Findings of Investigation
this matter, along with supporting sidesand a
shortened dip of the body-wom camera video.

On Apri 10th, 2020, Officer Fuston and a partner
responded to a call of domestic viokence incdert.

Whie on scene, Officer Fuston used force onthe ma
suspect on two separate occasions. Theforce used
Officer Fuston on these two separate occasions was
to have violated the San Diego Palice Departments

afforce policy.

Next slide, please.

Asonthe side, any action by POST relaiing tothe
uses of force, however, are notacionable by statu
because the date of the incident predates the
implementation of Penal Code section 13510.8(0)3).
However, the fadts relating to the force used by Of
Fuston are relevant to support the dishonesty, whic
covered under Penal Code section 135108(b)(1) and
OXDA).

Thosefacisare: Incorredtly stating the amount of
time the suspect was unconsaious. Incorrectly stat
the suspectwas guided to the ground. Falsely stat

his

KATHRYN S. SWANK,CSR RPR (916)390-7731
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the suspect had access toimmediate weapons. Stati
used distraction blows to secure the suspectsarm
pausing a half second between each strike.

Before addressing the facts of the matter atissue
today, | wouid like to bring to the Board's atenti
that the Investigative Summary of Findings submite
the Board is anamended version. Anoriginal
Investigaiive Summary of Findings was issued to Off
Fuston on Ociober 13th, 2023, addressing the Divis
findings that he was dishonestin the reporting of
applcations of force,

The Division conducted a subsequent review of the
facts ofthe case and noted additional findings rel
o Officer Fuston's dishonesty surmounding the repo
of his applications of force.

Anamended Investigative Summary of Fndings, which
you have before you today, was then sent o Officer
Fuston outining the original and additional findin
And he was provided with an addiional 30 days to
appeal

Atthetime of evenis atissue, Officer Fustonwas
employed as a peace officer with the San Diego Poli
Department. On Sepiember 22nd, 22, he resgned fr
the San Diego Palice Department, and is currently
employed as a deputy sheriffwith the San Diego

whie

dio

ons

his

ting

3
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Officer Fuston holds a basic and intermediate
certiicate.

Inthis case - inthis case, the Division
conduded that Officer Fuston committed four instan
of dishonesty used to miigate his actions and the
extent of the suspects inunes stemming fromexce
use offoroe on Apri 10, 2020.

First, Officer Fuston stated on muliple occasions
the suspectwas unconscious for 2 or 3seconds. Fo
example, Officer Fuston stated the folowing in his
aiminal report: Quiote, whie guiiding the suspect
the ground, he fel ankwardly due to his level of
intoxication and struck the side of hishead onthe
ground, causing him to lose consciousness for
approximatiely 2 to 3 seconds,

However, our investigation found Officer Fuston's
reparting of the time when the suspect was unconsa
to be dishonest based on the folowing;

Officer Fuston keyed his radio and asked dispatch
o send medics 11 seconds atter he hitthe ground.

48 seconds after the suspect hitthe ground, Office
Fuston keyed his micand advised the suspect lost
consciousness for 2o 3 seconds.

1 minute after the suspect hitthe ground, Officer

KATHRYN S. SWANK,CSR RPR (916)390-7731
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Fusion gave the suspectastemum uband told the
suspectiowake up.

1 minute and 5 seconds after the suspect hitthe
ground, Officer Fuston checked the suspedts puise.

1 minute and 47 seconds atter the suspecthitthe
ground, Officer Fuston checked the suspects puise,
whike the suspect couid be heard snoring.

2 minutes and 58 seconds after the suspect hitthe
ground, the suspectmoved his head for the first t

During Officer Fuston's investigative interview, he
said he observed the suspect snoiing and saw hisey
fiutter as a sign the suspect was consaous.

Officer Fuston darified his statementand said he
misspoke. He said histime assessmentwaswongwh
said the suspectwas unconscious for 2t 3 seconds

Officer Fuston stated, quote, "The suspectwas
aive, butasfaras awake and aert, no. Ofiicer
Fuston asked ifhe was accurate in his report.”

Tothis, Officer Fuston responded, "No, | think
its pretty dear.”

Second, Officer Fuston's statement that he held
onto the suspects body with bath hands to guide th
suspectiothe ground. Spediicaly, inhis cimin
repart, Officer Fuston stated the folowing: Quote
knewthat the suspectwas in handcufisand wasnta

enhe

49

KATHRYN S. SWANK,CSR RPR (916)390-7731




© 00 N oo o b~ wWw N P

NN NN NN P B P B R E R R
o b~ W N P O © 00 N oo 0o b W N B O

POSAAB Meeting, March 21, 2024

to control himself during the fall. So | held onto
upper body with bath of my hands to guide himto th
ground where he could nolonger kick me.”

However, our investigation found this statement o
be dishonest based onthe folowing: Asseeninth
video footage, the suspect was intoxicatied and
handcuffed. Officer Fuston sweptthe suspectsleg
fromunder himwithout a plan for protecting the su
fromham.

Indeed, Officer Fuston's lefthand was onthe
suspects kettarm, and the suspect fell inthe ng
making it unikely his left amm wouid help control
suspectiothe ground. The suspects headwas not
controlled, resuling in the suspect's head colic
with the concrete floor.

Third, Officer Fuston's statement thatt the suspect
had immediate access to aweaponwhie yingonthe
was not supported by articulable facts. Spedifical
Officer Fuston said the following in his ciiminal r
oftheincddent Quote,"The suspectforced hisle
hand undemeath him towards hiswaisthand. Knowing
| had seen severa large knives inthe apartment, a
that they were spread outrandomly throughout the
apartment, | feared there may be another knife int
bed with the suspect. also had notbeenableto

his

sout

=
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ifhe suspect had aweapon on his person.”

However, our investigation found this statement o
be dishonest based on the following:

There was no mention of aweaponinthe iniial
cal. The reporting party did not mentonweapons.
knife on the table was nolonger inreach ofthe su
oncethe table was moved by the officers. Officers
notcheck the bed forweapons priortowaking the
suspect. Officers had a dear view of the suspect
hands for several seconds. The suspectwas not pat
forweapons untl he was taken outside. Neither of
mentions weapons inthelr reparts besdes the knife
the table that was moved anay.

Fourth, Officer Fuston stated in his investigative
interview that he used distraction biows to secure
suspects ammwhile pausing a half a second between
strike. Spediically, he said, quote, "1 executed
distraction blows in order to basically gethimto
comply with our commands, aswel asgethisarmup

However, our investigation found this statement o
be dishonest based on the following:

Distraction blows target the lower body and are
defined by San Diego policy as openthanded, lesser
controling strikes, using alower level of force,

Officer Fuston used a dosed fistto deliver six

51
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fuHorce punches to the suspects upper back,
resuiing in fractures to multipke rios.

Theinuries sustained by the suspectare not
consistentwith distracion blons. Theuseofa
dlosedHist strike as a distraction technique isno
authorized per San Diego Police Department Policy 1

Officer Fuston said he belleved the suspectwas
amedwith aweapon. However, he could notarticul
spediic aricLiable facts to supporthis beliefth
the suspectwas armed or had immediate acoess b a
weapon at the ime he punched the suspect muliple
times.

So Penal Code 13510.8(C)(5) provides that the
Commission shall consider a peace dfficer’s prior
conduct, discipline, and sexvice record, and any pr
instances of misconduct, induding any incdents
occunting beyond the time limitation for investigat
inevaluating whether to revoke certification for t
incdent under investigation.

Tothe Divsion's knowledge, there are three prior
daims against Officer Fuston alleging excessive us
force. They are asfolows:

Ociober 27, 2019, whie employed by the San Diego
Police Department, Officer Fuston respondedtoan
intoxicated male. The suspect resisted arrest by

&

3 S

eof
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puling away from the responding oficers and attem
toevade arrest. The suspectwas subsequently arre
for narcotics possession and resisting arrest.
Acomplaint by the suspectwas made alleging
excessive use of force against oficers. The alleg
was investigated and determined to be nat sustained
Decermber 14th, 2019, four months before the event
we are speaking ontoday. San Diego Poice Departm
officers, induding Officer Fuston, contacied asub
who matched the description of a person warnted for
vandalism. The subject did not comply with command
physically resisted officers. Officer Fuston suibdu
the suspect by applying a carotid hald. The suspec
alleged Officer Fuston used excessive use of force.
San Diego Police Department suibsequently conducted
aninvestigation into Officer Fuston's actions thatt
and determined that he violated their use of force:
caroiid restraint procedures when he applied a
nondepartmental-approved or modified carotid restra
or neck restraint, and when he exceeded the carotid
restraint duration hold for 15 seconds.
Asforthe excessive use of foroe daim, POST
dosed this matter as anonactionable because the e
took place in December of 2019, priorto the
January 1st, 2022, effiective date of Senate Bil 2

2 B

g 3

sand
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Penal Code section 13510.8(b)3).

Itis our understanding that the vidimin this
matter fied a.avl lawsuitin San Diego Superior
on July 2020 against Officer Fuston, the officers
involved that day, and the City of San Diego. The
lawsuit asserted, among ather daims, that Officer
Fusion used excessive and unreasonable force agains
vidim and a reckless - reddessly administered a
chokehold againstthe vidim. This case was remove
federal courtand reportedly setied in January of
for $875,000.

Whie this use of force inthis matter was
determined to be natactionable by POST under SB 2,
is particuiarly noteworthy because it occurred four
months prior to the events in queestion, and, inour
opinion, likely impacted Officer Fuston's state of
played arole, and provided mative in Officer Fusto
dishonesty inreporting the use of force inthisca

On October 20, 2022, a complainant aleged she
suffered a fadial fracture and numerous body wounds
resuling from an encounter with San Diego sheiffs
deputies, which induded Officer Fuston. Theuseo
foroe was determined to be within department policy
lawand was found to have beenjustified. Thiscas
referred to POST and is currently pending review.

Court

tthe

dio

mind,

ns

ewas
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Thefadts | have justrecited supportthe
Divsion's finding that Officer Fustonwas involved
serious misconduct, spediically dishonesty. For
purposes ofthe Divison's analysis, "dearand
convinang evidence' means evidence of achargeis
and corvindng, solong as there is a high probabl
thatthe charge istrue. The evidence need not
estabish the fact beyond a reasonable doubt.

The Division recommends that Officer Fuston's POST
certificate be revoked. The Division's recommendat
is based onthe folowing:

Police legiimately refliects the belief thet police
oughtto be allowed to exerase their authority, to
maintain social order, manage conficts, and solve
problems intheircommunities. Publictrustand
confidence inthe police involve the beliefthat th
police are honest.

That condudes my opening Statement.

Prior to today's hearing, the Board was provided
with the full video from the Officer Fuston's bodly-
camerashowing the evenis in question. |havetake
that\video and dipped it to amore condensed vers
outining the more relevant events demonsirating Of
Fuston's use of force and dishonesty.

At this part of the presentation, we wil showthe

=
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condensed version of the video.

(Video played)

MR.NAGEL: We are gongto pauseitthere. The
video does ot show any more examples of use of for
| justwantto be mindful of your time this aftemo
We can continue playing, orwe can bring itback to
Board, and wetre happy to answer any questions ify
would like.

VICE CHAIRPERSON DOYLE: Doesthe Boardhaveany

questions?

(Noresponse))

VICE CHAIRPERSON DOYLE: No.

Also, for the audience, Mr. Lara excused himself
from this case because hel's amember of the San Die
Police Department. And he left the room before the
presentation. Sothank you.

M. Fuston had forwarded to POST witten statements
reparted to him from members of the public. The
statements regarding his character. The dvision
making them available to you, with the following
cavedts. Atthis stage of the proceedings, the onl
issue for the Board iswhether or not the Division
Investigaive Summary and Fndings provides dear a
convinang evidence of serious misconduct

The Diision's position s that character

2 38 §
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statements of this kind are not relevant o this in
and might be provided - and might be provided ifa
only dunng alater evdentiary hearing. Inanexc
of caution, however, staffwil provide the letiers
you as pubic comment, keeping inmind thatwe did
receive them directly from those members of the pub
And, again, keeping in mind that the Board's utima
taskis to determine the suficency ofthe Divisio
Investigate Summary and Fndings.
Atthistime —atthistime, does the subject
officer or their counsel wish i make a puldic comm
MR.FELDS: |do.
Canyourhearme?

VICE CHAIRPERSONDOYLE: Yes. Please siate your

name and organization, ifyou wish.

MR. FHELDS: Thankyou. Good moming. My nameis
Bradey Felds from the Law Frm of Bobbitt, Pincka
Felds, counsel for Dilon Fuston.

May | proceed?

VICE CHAIRPERSON DOYLE: Yes, pease.

MR. FIELDS: Thankyou.

Dishonesty is intended to cover intentionally and
knowingly making afalse siatement. Instead, the
Commission is Using SUSpIcons, inaccurate descript
andinaccurate understanding of medical terminology

quiry
tal

d&
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the basis for decertification.

Ifthat's the case, any mistake by an officer could
be used as the foundation for decertification, and
certainly cantbethe case.

With regard to the first allegation as stated in
the repart, the Commission incorrectly characterize
Officer Fuston's statement as a definiive statemen
that the suspect had immediate access to aweapon.
was notthe statement made by Officer Fustonin his
report

Rather, Officer Fuston stated, "1 fear there may be
another knife inthe bed with the suspect” The
statementwas based on the totality of the crcumst
experienced by Officer Fuston during the radio call

Spediically, there were several large knivesin
the apartment, and Officer Fuston could notsee the
suspects handswhen he made —when he made first
contact

The Commissionis dassifying Officer Fuston's
siatement that there "may be anather knife inthe b
as dishonest for the soke reason that Officer Fusto
premonition was incarect. Just because a premonit
tums outto beincomrectdoes notmeanitisalie

With regard to Act Number 2, itis unclear what
partofthe statement the Commission believes was
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dishonest. Officer Fustonwas correctinthe numbe
blows he delivered in approximately the half second
frame between blows. Officer Fuston reasonably bel
the six blows he delivered were intended o be
distractionary biows. Whether or nat these blowsw
characterized or categorized as distractionary or i
blows is a question for a use of force expertwithi
Intermal Affairs at the San Diego Police Department

For this sole reason, IA did notagree with Officer
Fuston's categorization of these blows, as
distractionary blows does not mean hewas dishonest
he reported that.

With regard to Act Number 3, as depicted on page 20
of POST investigative documents, asthe susped'sr
shoulder hitthe ground, Officer Fuston's right han
lost contactwith the suspect's upper back. ttapp
Officer Fuston maintained contact with the suspect
left bicep and right upper back throughout the fal

Thefirstdear loss of contactwaswhenthe
suspects lower body and right shouider had already
contactwith the ground.

Theleft bicep and right upper badk are both
considered part ofthe upper body. Thisisnota
dishonest statement. The suspectwas already onth
ground when his nght hand came offthe suspedtsr

rof
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upper back.

EvenifOfficer Fuston's ighthand came offthe
suspecta spit second before the suspects contact
the ground, itis dlear throughout the take-down at
Officer Fuston's hands were grasping the suspects
body. Officer Fuston thought that he maintained co
with the upper body throughout the takedown, and th
objecively reasonable thought that he had while wr
thereport

With regard to Act Number 4, we fully admit Officer
Fustonwas factualy incarectand misstated the am
of ime the suspectwas unconsaous. Thisisreaso
that Intemal Affairs sustained Officer Fustonon
fallure to accurately document all the facts and
arcumstances surounding the force he used during
suspect—the arest of the suspect

However, Officer Fuston was not dishonest about his
time estimate of how long the suspect — suspectwa
unconsaious. [f| had believed by a preponderance
the evidence that Officer Fuston lied, he would hav
been sustained on dishonesty. Rather, the departme
dearly believed Officer Fuston solely faled 1
accurately document the facts and arcumstances
surrounding force.

In every interaction Officer Fuston had inthis

ount

3 ®© Q O
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case, the evidence points to an innocent
misunderstanding of the medical mechanics ofbeing
UNCONSCIOLES.

Atevery pointinthe radio cal, Officer Fuston
Clearly arficuiates the suspect was unconscious for
3seconds. He putthat outover the radio. Hetol
thattofire personnel. And, finally, he puttitin
repart. Atnotime doesitappear that Officer Fus
s atternpting to cover up hisactions.

During his IAinterview, he stated that once the
suspectwas snoring and eyes fluttering, he belleve
suspectwas consaous. Thisthoughtwas entirely
rational and reasonable in ight of Officer Fuston!
rudimentary knowledge of unconsciousness.

In conduding, lA was provided all opportuiniies to
sustain Officer Fuston on dishonesty, and instead o
sustained him on failure to accurately report facts
related towhat has been characterizedinthe —in
POST reportas Dishonest Act Number 4.

The Department did not sustain Officer Fuston for
failure to accurately report on any ather parts of
the—thiscase.

Maostimportantly, with the lower burden of proof of
preponderance of the evidence that Intemal Aflairs
the San Diego Police Department uses, the Departimen

210
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61

KATHRYN S. SWANK,CSR RPR (916)390-7731




© 00 N oo o b~ wWw N P

NN NN NN P B P B R E R R
o b~ W N P O © 00 N oo 0o b W N B O

POSAAB Meeting, March 21, 2024

not sustain dishonesty as to anything related to th
investigation whatsoeve.
Again, and in summation, ulimately incomrect
SuspIcons or inaccurate depictions should notform
basis for decertifying a peace dfficer. fthisis
stlandard, then every statement that is ultimately
incomect can form the basis for decertification.
We ask that this decertification not move forward.
Thankyou.
VICE CHAIRPERSON DOYLE: Officer Fuston.
MR. FUSTON: Ihave prepared a statementifyal
arewlingto hearit
VICE CHAIRPERSON DOYLE: Yes,goahead.
MR. FUSTON: Good moming, distinguished Board
Members. My name s Deputy Dilon Fuston,and Im
presenttoday to shed ight onthe incdentinques
aswel as provide a perspective onmyseffas alaw
enforoement officer that the investigation does not
have.
Iwould like to refterate that at no pointintime
was | wilfully dishonest in anything thet | wiote
repart, said in any Intemal Affairs interview, or
onscere,
lwouid also like to reiterate that nathing I wiote
inmy reportwas a material factin charging the su

3 B

inmy
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withany cime. |was —waswiting areport
regarding the events occurred on scene surrounding
use offorce againstthe suspectonscene. Iwasn
the aresting officer, nor did | charge himwith an
caimethatnight. 1vrate my repartfrommy perspe

| had on the scene and from my recollection as Iwa
trained to dointhe police acadermy.

The Intemal Affairs investigation you have already
beenfamiiarized with was conducted, and | receive
two-day suspension without pay for this incident.

Throughout my discipinary process, | sought senior
officers within my department for mentorship and
guidance to make sure that the mistakes | made ont
scene dd nothappenagain. |ddthatal onmyo
accord without any guidance from anyone else todo

| accepted my discpine wholeheartedly and
retumed to duty eager o show that thisinadentd
notdefine me andwho lwas as aman or police off

| made the necessary adustments and continue to
better myselfin order to serve the dlizens of my
community o the highest standard.

| continued to work for the San Diego Police
Department for approximatiely another year and ahal
was recognized for my high level of police work on
muiiple occasions and utimately promoted and sele

©8<ag

da

g 5%

fl

63

KATHRYN S. SWANK,CSR RPR (916)390-7731




© 00 N oo o b~ wWw N P

NN NN NN P B P B R E R R
o b~ W N P O © 00 N oo 0o b W N B O

POSAAB Meeting, March 21, 2024

toacime suppression teamwithin Central Division
order to spedifically address vioent cimes within
senvice area.

Throughout my time onthe ciime supressionteam, |
received muliple commendations for my efforts to
address vident aimes, induding catching murderer
Several suspeds of gang shoatings.

| made the decision to leave the San Diego Palice
Department and lateral to the San Diego Sheriffs
Department to seek awider range of opportuiniies t
ithas asalarger departmentwithinthe county. T
INvestigation or my discipine played no factorin
leaving my prior department and moving onto anothe
one. Iwas nat running from any discipine or try
hide anything from aryone.

When | applied to San Diego Sheiffs Department, |
personaly wentto the Intemal Affairs Bureauin S
Diego Police Department and retrieved entire copies
incuding the bodywom camera footage you have see
today, as wel as audio and video fles, to ensure
badkground investigators of San Diego Sheriffs
Department had a complete picture ofwho Iwas asa

police officer.
Thatalso induded over nine commendations that |

received after this incident occunred from both my

sad
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commanding officers and supenisars. 1dd thisto
ensure the most fransparency and utmaost amount of
honesty to the department thet | was intending tow
fornext

It has been aimast four years since thisincdent
has occurred, and | have nat received any further
discipine for any accord or had any instances of
reoccurence.

| made the necessary changes, and | have moved
forward and become a better law enforoement officer
because of it

Iwould like to refterate that | never wilfully or
intentionally attempted to deceive anyone duing th
incdent through dishonest action or reporting. |
not hide anything from my supervisorwho was natif
scere. | did nothide anything from Intemal Affai
the investigating detectives.

|wouid also like to make anote of the
Ociober 20th, | belleve, 2022, the inadent that
happened with the Sheriffs Department. Thatwas
aleged excessive force with fadial fractuires. [w
merely there on traffic control. The entire ncde
happened prior to me being there. And I did notta
the only thing | did on scene, at most, was putmy
on her shoulder and try to calm her down because sh

did

ISor
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extremely high on methamphetamine.

Asfarasthe carotid restraint, one thing the
investigator leftout: A police officerwas head b
and sustained a facial inury prior to me utiizing
carotid restraint. | utiized a carotid restraint
taughtin the United States Marine Corps. ftwas
dangerous or inefiecive. ttwas something lwas
trained onto a higher extent thanwhat | was train
inthe police academy. Andthatswhy I reverted b
tomytraningtouseit

Ulimately, the suspectin thatincdent also
sustained no inuries fromme nor did he have any
repercussions from me using a carotid restraint.

Justto give you guys a broader perspecive on
those inadents because | understand that after wet
video, and just hearing it on paper, you donthave
perspecive that | had on scere.

Every ime | usedforce inthisincdert, | was
merely trying to protect myself and the ather offic
scere. |truly andwholeheartedly believed he made
furive movement towards his waistoand o retrieve
large weapon based offthe amount oftimes | had be
that apartment and seen him continuously beat thet
woman time and time againwhichwas —excuse me.
andagan, | had seenhmbeatonher.

ching
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Andevery ime | was inthat apartment, hewas
aggressive towards me and fellow officers on scene,
whichwas camoborated by a neighbor, whichwas als
left out of the investigation in Intemal Affairs.
stated that every ime we came to the doar, he got
ourface,

Regardiess ofwhatyou sawinthe video, hewas
dangerous towards myselffand my partner. Andltu
andwholeheartedly believed he was attempiing 1
retieve aweapon inorder to hurt me or my partner
And| had just seen him hurtan elderly fermale for
probably the fourth or fith ime. So | truly beli
hewasathreattome.

Thank you foryour time.

VICE CHAIRPERSON DOYLE: Board Membershave any
questions?

MEMBER JOHNSON: Yes, | do.

October 27th, 2019. Wheat role dd you play inthat
excessive force?

MR.FUSTON: Yes,sr.

Soitwas Haloween nght. Therewas agenteman
atternpling to gain entry into his vehide, thatwas
extremely inebriated. We initialy walked uptohi
weretrying to gethiman Uber oranambulance, if
needed it, to gethim home safely, because thatwas

mand

our
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main mission for the nightt.

He discarded his Halloween costume and ran abouta
blockand ahalfromus. | chased afierhim. My
partner got back into our petrol vehide and headed
off. Iwasable to catch upto him. He gave up.
wasfaling to the ground, due to his inebriation,
held onto his hands and made sure that he didnt hi
head, and that was the only ime | puthands onhim
hewas nathandcufied. Sothe only thing Idd o
was caretake and ensure he didnt hithis head.

| understand that that ideo does nat make me look
ke Im notamonster. | have dealtwith thisfor
years, and | have had to go over these situationst
and time again bath in my personal e and within
department. But | can promise you today thet | hav
neverintended or meantto hurtanyone by using for
| have only done it— every singe ime | have don
itis because I thought | needed to doitin order
protect myself oravidim of acrime.

| feel thet law enforcermentis my calling above
evenything else. And | truly wholeheartedy love t
job. fsgvenmealot, and I have beenableto
backto the community. | have saved people's ives
have been there for peaple intheirworstdays. An
mean, ifyouwant o hear one ofthose stories, |w

him
Ashe
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be happytogvet 1understandyourimeis
valuable.

But | have one in particular thet | would love for
youto hear ifyou have time.

VICE CHAIRPERSON DOYLE: Itis outside the record.

Any other questions by the Board?

Yes, maam. Ms. Pena.

MEMBER PENA: Were you trained by San Diego Police
Department on how to administer distraction blows?

MR. FUSTON: Yes, malam.

MEMBER PENA: Andwhatis their policy?

MR. FUSTON: Sothe policy - Iwouidntbe ableto
quoteittoyou. Butatthe ime | usedthose
distraction biows, | thought | was within policy. I

beleved | could use adosed fistdirect o the up per
body. Atterwards, through the Intemal Affairs

Investigation, | was oloviously informed lwas outo f
polcy.

Atthetime | used them, | didntbelleve that |
was doing the wrong thing. IfIvwould have known

that—and, again, that is —itis my responsiol ity
toknowthe policy. Itisonme. lacoepted thet, the
responsiiity for making that enor.

Butatthe time, | belleved | could use dosedHist
strkes, butitis actually just operHist, notint ended
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to causeinury as | believe Mr. Nagel said.
Butyeah. | hope that answers your question.
MR. BECKER: Vice Charr, | belleve etther Mr. Nagel
or | can address that question.
VICE CHAIRPERSON DOYLE: Peasedo.
MR. BECKER: Okay. Sothe San Diego Department
Policy 1.04, Use of Force Distraction Techniques, ™
used to divertor redirect a subject's focus anay f
resistive behavior in order to assist the officer i
gaining control ofthe indvidual. Distraction
technigues may indude an operthanded strike andlor
strkes that spedifically target the lower body, su
the buttock or thigh area. These are controlled st
using alower level offorce. These lower levelty
of strikes are natintended nor ikely to cauise sex
inury.
"Personal body weapons may be used under these
constraints when lesser controling force has notb
effective, or the officer reasonably belleves lesse
controlled force will nat be effective.
"Ifa distraction technique provides [Si|
ineflecive, a different distraction technique or f
option should be considered.”
And I think itis worth noting that in the Intemal
Affairs report, that the agency found that Officer
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Fustonwas using fulHorce, dosecHist strikes th
were notdistraction blows.

MEMBER PENA: Andwhat type ofinuries dd the
suspectexperience?

MR.NAGEL: Sixfractured ribs.

MR. FUSTON: | believe itwas actuially three, from
the medical repart | have seen. Notsix.

What | can also tell you about the distraction
blows, the reasonwhy | described them as "distract
blows'is because my intention behind them. 1wasn
tying o hurthim. [wasnttrying o breakany o
s, was merely trying to divert his attertion
fromhiswaistband, where hishandwas, sothat I ¢
notgethurtand my partner could notget hurt

And my partner was puling on hisleftammwith
both of his hands and could notgethisarm out fro
undemeath hiswaistoand, which | beleved meanthe
intentionally going for something in his waistioand.
| was trained time and time again that weajpons come
waistands. Andif someone reachesfor therr
waisthands, | have to actimmediately, or Im going
gethurt

VICE CHAIRPERSON DOYLE: Any ather questions?

Goahead.

MEMBER JOHNSON: December 14th, the chokehold wes
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outof policy. That's comect?

MR. RUSTON: Yes, sr. So |l applied acarotid,
sir, nata chokehold. 1 didnt crush hiswindpipe
al. Solddnotchoke him.

The reasonwhy lwas out of policy is purely
because | used a carotid restraint that [ was taugh
the Marine Corps, and not at San Diego Police
Department

| -1 canreiterate thet he didntt suffer arny
inury whatsoever fromthat

MEMBER HATCHER-CRAWFORD: | have aquestion.

VICE CHAIRPERSON DOYLE: Crawford.,

MEMBER HATCHER-CRAWFORD: On hindsight of
everything, you were able to counteract everything
was said.

In that given situiation, would you have used the
same level offorce - or natforoe, becauseitis
aleged. Wouid you have used the same tactics that
used, ismy question.

MR. FUSTON: Ithink atthe end ofthe day, atthe
time, you are watching that video, | had eight mont
asalawenforcement officer. | didntevenhavea
offtraining. Soto say that [ wouidntapproacht
siuation different after now five years and aweal
exXperience would bewrong. Because Ithink aslaw

tin
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enforcement officars, we leam from every singe ca
Qo

| have leamed —these Intemal Affairs
investigations and even coming o this Board have t
me animmense amount about lavw enforcement. [have
leamed every day Ive been onthe job. Andthat's
ithas never happened again. |made amistake. |
upboit

Never once did | - never once did I say, "'Oh, this
isnotmyfauit” Itookitdirectly on. Imadea
mistake. | made the necessary adustiments,andIm
foward fromit.

Obwviously, | cant - I cantgobackinime and
undo certain things or not ather things. Butlkno
where | amtoday as a law enforcement officer, | ha
wealth more ofknowledge to be able tohande all s
of situations. And that's why you have never seen
happen again. And that's bothworking with the age
thatwwote these investigations and the agency now
Iwork for thatts larger than that previous agency.

VICE CHAIRPERSON DOYLE: Any ather questions?

(Noresponse))

VICE CHAIRPERSON DOYLE: Isthere anybody fromthe

pubiic thatwould ke to commentonthe presentat
Please.

Iwe

33" 823 %
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Please state your name.

MS. JOHNSON: Yes. My nameis Beatrice Johnson.
And Im animpacted family member on several levels
And lwanted o - Iwish somebody onthe Board wou
askthe question about ifthis —if this - ifthi
hitiingy to the suspedt, did he actually putthat in
repart? Did he actually wite that he hithim six
times? Did he wite that?

The otherthingisthatfromwheat | saw, the
suspectwas tumed over frst Hewasasleep. He
drunk. Hewas askeep. Hewastumed overfirstan
then hewastumed back. Therewas an opportunity
seeifthere was aweaponthere, orifhe had somet
inhishand. Because onthis sde, hewastumed o
Hewas askeep. And thenhewastumed back over.

Sothe knife part aboutthinking itwas aknifein
order to hit, | couldnt see life being threatened
you already tumed him over, and he was dead asleep

Andifthere was ather knives inthat place, he was
handcuffed going by the kitchen.

And sothe - the devastation of police dficers o
be able 0 le afiects familiesinsuchaway. It
sowbum. Andsolljustthinkitisimportanttha
you know-and the fact that he said that he's
leaming. | dontthink police officers shouid lea

Sis
his
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the job. Because the abiiity totake e, they ha
the biggest job because, ina spit second, they ha
the abiity to take allife.

And asfamilesimpacted by this, ourloved ones
nevercome back. And soljustwanted to say thet.

Thankyou.

VICE CHAIRPERSON DOYLE: Thankyou.

Arnyone else from the public whowouid like to

Speak?

(Noresponse,)
MR. BECKER: Can|make one quick comment before -
VICE CHAIRPERSON DOYLE: Sure.
MR. BECKER: So M. Felds attermypted to downplay
howthis tumed outin the Intemal Affairs
investigation. And there's aquote that | justwan

o read from that investigation thatt | think really

of displays how serious thiswas as far as dishones
andaccuracy.
Soitsaid,"Officer Fuston's lack of a feasible

safe pan o take Carrerato the ground after he

performed an unauthorized leg sveep takedownona
handuciied prisoner resulted in Carrera being knock
unconscious. Officer Fuston told medics and fire
personnel Caretrawas unconscious for 2 to 3 second
In reality, Caretrawas unconsaious for approximate:

kind

2
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minutes and 58 seconds.

"Officer Fuston had a duty to care for the
welbeing of Carrera, whowas in his custody, but
instead provided mediical personnel inaccurate
information as to how long Carerrawas unconsaous.

"Officer Fuston admitted to being wrong in histime
assessment of Carerra being unconsaous, thus provi
awrong inury assessment to medical personnel for
inury he had caused,"which isimportart, because
had a duty 1o convey appropriate information to med
personnel sothat they can treat this individuial.

Butwe feel that he was dishonestinthat causing
harmtothe suspect

One quickthing, too, thet | wanted to mention —
and I think that itwas touched on briefly —wast
you have received some statements. Well, they are
purported to be from members of the pubic thatwas
submitted by Officer Fuston.

ltwas mentioned to you that thisisirelevant and
outside ofthe record. And |justwanted to touch
briedly.

Soifthiswas anormal hearing, we would have an
oppartuniy, both sides, to presentevidence and
aoss-examinewinesses. Iftherewas character
evidence that somebody tried to submit, whichis

3 3

onit
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guestionable ina hearing, butifthere was, I woul
have an opportuinity to ask these indviduals, "Did
actualy make this statement?”’ |would have an
opparuinity to ask, "Howwel do you know Officer
Fuston?" lwould have an opportuinity to ask themi
they knew certain instances of bad conduct by Offic
Fuston and ifthey changed their opinion abbout him.

And conseguently, | would have an opportunity t
submitinstances of bad conduct. Thatis nothappe
heretoday. Thatiswhy | justwantto highightt
those statements are imelevant to the record, and
are natrelevant o the inquiry here today. So..

MR. FUSTON: Ifnecessary, | can provide -

MR. HELDS: May |-may I respond since lwas
referenced in that comment?

VICE CHAIRPERSONDOYLE: Yes. Goahead.

MR. FIELDS: Thankyou. Briefly. Justvery
briedly.

Justto directeveryone whywe are here. Whie |
understandwe are here inthe contextofwhy we are
is based on an allegation of force and aninstance
use offorce. The spediic alegationsthat you ar
here to determine today are whether or not Officer
Fustonwas dishonest, natwhether he used excessive
force or nat, because thatis —jurisdictionaly,

o

ning
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is—thatis the basis forwhat you have before yo

Again, astothe issue ofthe unconscious, Officer
Fuston admited he made amisiake. His—his
rudimentary understanding atthe momentofime was
uNconsaious Was When, in essence, he wasnt—you
hewasntrespondingatal. And, you know, very
dearly in that video, within 2 to 3 seconds, you ¢
hear the suspect, you know;, certainly audibly snori
| think everytbody would hear thet. ftwasamistak
And he admitted itwas amistake.

And, you know, | think what really the —what
is extraordinarly important that you recognize her
that thiswas investigated by one ofthe largest
agences, law enforcement agences inthe state, th
Diego Police Department. Extraordinarily large age
Again, one ofthe largest law enforcement agences
the state. Very good reputation. And they determi
that Officer Fuston was not dishonestin anything t
he did in relation to this allegation - these
alegations inthis particular inadent.

Butas Officer Fuston has told you, you know, a
whike afterward, ayear or so afterward, he applied
lateral to the San Diego Sheriffs Department, ane
larger law enforcement agency inthe state. Does
extraordinarily thorough backgrounds. They reviewe
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thisincident.

Now, ooviously, if they thought that Officer
Fuston had been dishonestinhis—inhis—-inth
incdent, in the reporting and his testimony regard
thisincident, they wouidnt have touched himwith
10400t pole. And they hired himaswel.

Soinessence, you have two ofthe largestlaw
enforcement agences in the state having reviewed t
inadentwith a fine-tooth comb and determined that
there was no dishonesty here.

| understand that ooviously, itis not the —
you know, notthe findings thatwe are here ontoda
but | ask you to consider that very heavily as you
this dedsion. Becausse, you know, again, he made s
mistakes. There's no question he made some misiake
here. He made some mistakes in his use of force.
he made some mistakes inthe way that he characten
what he —whathe had dore.

But mistakes and dishonesty are two different
things. Andwith thet, | wil condude.

Thankyou.

VICE CHAIRPERSON DOYLE: Thankyou.
Okay. Wewil nowgoinio-weladoumandgo

into dosed session. Andwe wil dothatinanothe
room. Thankyou.
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MR. FUSTON: Thankyoualforyourtime.

(Tmenoted: 11.58am)

—000—

(Closed sessonwas held from

1205pm.t1o1240pm.)
—000—

(Tmenoted: 1243p.m.)

VICE CHAIRPERSON DOYLE: Wewil now reconvene and
take avote on the Boards recommendation o the
Commission inthe matter of Case POST2300309, Dilo n
Fuston, who at the ime of the events at issue was
employed by the San Diego Police Department.

What comments do the board members have?

Yes. Ms. Pera.

MEMBER PENA: Iwould ke to make amoation.

VICE CHAIRPERSON DOYLE: Okay.

MEMBER PENA: Amoationto recommend

VICE CHAIRPERSON DOYLE: Isthere asecond?

MEMBER JOHNSON: |second.

VICE CHAIRPERSON DOYLE: Second by Mr. Johnson.

Is there any public comment?

(Noresponse))

MR. KNAPP: Board Member Buchen.

(Noresponse)
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MR. KNAPP: Board Member Ciavo.

MEMBER CLAVO: Aye.

MR. KNAPP: Board Member Cranford.

MEMBER HATCHER-CRAWFORD: Abstan.

MR. KNAPP: Board Member Doyle.

VICE CHAIRPERSON DOYLE: No.

MR. KNAPP: Board Member Dudiey.

(Noresponse))

MR. KNAPP: Board Member Glaser.

MEMBER GLASER: Aye.

MR. KNAPP: Board Member Johnson.

MEMBER JOHNSON: Aye.

MR. KNAPP: Board Member Lara.

(Noresponse))

MR. KNAPP: Board Member Pena.

MEMBER PENA: Aye.

VICE CHAIRPERSON DOYLE: There hasbeenamoaton
andawvote,

MR. KNAPP: Andwe have four ayes; two abostentions;
andano.

VICE CHAIRPERSON DOYLE: The mation passes.

We're going to break for lunch,

MS. DEL MUGNAIO: Why dontwe do 45 minutes.

VICE CHAIRPERSON DOYLE: 45minutes. 1:30.

MS. DEL MUGNAIO: Thankyou.
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CERTIHCATE OF REPORTER

|, KATHRYN S. SWANK,; a Certiied Shorthand Reporter
of the State of Califomia, do hereby cexify.
Thatlamadisinterested person herein; that the
foregoing proceedings were reparted, o the best of
abiity, in sharthand by me, Kathriyn S, Swank, a
Certiied Shorthand Repoarter of the State of Califo
and thereatter transcribed into typewvwiing.
| further cextify that | am not of counsel or
attomey for any of the parties to said proceedings
inanyway interested in the outcome of sad
proceedings.
INVITNESS WHEREOF, | have hereunto setmy hand
this 10th day of Apiil 2024.
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