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No. 22-471(b)

PORTERVILLE POLICE DEPARTMENT INTEROFFICE MEMO
  
October 20, 2022
			Jake Castellow        
TO:		Jake Castellow, Chief of Police 
                                D. Barteau    
FROM:	Dominic Barteau, Captain, Patrol Division

SUBJECT:	Recommendation / Use of Force / Officer James Guy


On September 26, 2022, Lt. Azevedo was assigned this incident as an Internal Affairs investigation for potential policy violations. He reviewed all associated evidence and conducted interviews of all involved parties. On October 12, 2022, Lt. Azevedo submitted his administrative memo along with his conclusions regarding potential policy violations discovered during his thorough review of this incident. 

I have reviewed the administrative investigation prepared by Lieutenant Azevedo. I found serious issues with how Officer Guy conducted himself in this matter. After reviewing the associated crime reports, Sergeant Bray’s administrative report, and Lieutenant Azevedo’s conclusion, I determined the following policy issues: 

I concur with Lieutenant Azevedo’s findings of policy violations: 

	Porterville Police Department Policy §300 - Use of Force 
Porterville Police Department Policy §321.5.9 - Unreasonable or unwarranted force to a person encountered or a person under arrest.  

In addition to these policies, I included the following information and policies:

1. Porterville Police Department Policy §300.1.1 – Use of Force / Definitions:

[bookmark: _GoBack]Feasible - Reasonably capable of being done or carried out under the circumstances to successfully achieve the arrest or lawful objective without increasing risk to the officer or another person (Government Code § 7286(a)).

It is my opinion that there were other “feasible” options available to Officer Guy at the time he chose to use force. When this incident (the use of force) occurred, the suspect was detained in handcuffs with his hands behind his back, in a secure area of the South County Detention Facility. In addition, he had already been searched for weapons. Officer Guy’s choice to push the handcuffed, intoxicated suspect was not the most “feasible” choice given these listed conditions. 

Force - The application of physical techniques or tactics, chemical agents, or weapons to another person. It is not a use of force when a person allows him/herself to be searched, escorted, handcuffed, or restrained.

It is my opinion that the force used (shoving the suspect away) was not reasonable given the fact that the suspect / prisoner was in Officer Guy’s custody for 647(f) of the Penal Code, Public Intoxication. In order for the suspect to have been in custody for this offense, Officer Guy must have established the elements of the crime which included the fact that the suspect was unable to care for himself. 

In fact, in Officer Guy’s report he (Guy) wrote, “Robert would repeat over that he was not intoxicated but at the same time he was having a difficult time standing up and kept swaying back and forth and slurring his words.” By this written statement, Officer Guy acknowledged that the suspect was already unsteady on his feet and was having a difficult time standing on his own; therefore, Officer Guy had a duty to ensure the welfare and safety of this subject to include not falling down and getting injured.  However, Officer Guy did the opposite when he shoved the suspect, in fact causing him to fall and sustain a significant injury.     

Serious bodily injury - A serious impairment of physical condition, including but not limited to the following: loss of consciousness; concussion; bone fracture; protracted loss or impairment of function of any bodily member or organ; a wound requiring extensive suturing; and serious disfigurement (Penal Code § 243(f)(4)).

It is my opinion that Officer Guy’s actions in this incident unnecessarily caused serious bodily injury to the suspect. As a result of Officer Guy pushing the suspect backwards, he (the suspect) fell and hit his head. This fall caused a significant laceration to the suspect’s head which required numerous staples to close. 

Totality of the circumstances - All facts known to the officer at the time, including the conduct of the officer and the subject leading up to the use of force (Penal Code § 835a).

It is my opinion, given the totality of the circumstances, the force used by Officer Guy was not reasonably necessary: 

1. the suspect was in custody for not being able to care for himself in public, 
2. the suspect was handcuffed with his hands behind his back, 
3. the suspect had already been searched for weapons, and 
4. the suspect was in a secure detention area
5. the suspect had an officer on either side of him.

2. Porterville Police Department Policy §300.3 Use of Force

Officers shall use only that amount of force that reasonably appears necessary given the facts and totality of the circumstances known to or perceived by the officer at the time of the event to accomplish a legitimate law enforcement purpose (Penal Code § 835a).
	
The reasonableness of force will be judged from the perspective of a reasonable officer on the scene at the time of the incident. Any evaluation of reasonableness must allow for the fact that officers are often forced to make split-second decisions about the amount of force that reasonably appears necessary in a particular situation, with limited information and in circumstances that are tense, uncertain, and rapidly evolving.

As stated above, I do not find that Officer Guy’s use of force was reasonably necessary. I base my opinion not only on the factors listed above, but also on the fact that a “reasonable officer” (Deputy Lopez) was present and witnessed the event.  Deputy Lopez was interviewed by Lieutenant Azevedo during this internal affairs investigation. Deputy Lopez stated he did not feel that Officer Guy’s reaction was appropriate. In addition, it should be noted that Deputy Lopez initially thought Officer Guy was reacting to being spit on which would have been more egregious than simply being yelled and cursed at. Deputy Lopez said he does not react by pushing inmates, especially if they are in handcuffs.  


3. Porterville Police Department Policy §300.3.2 Factors Used to Determine the Reasonableness of Force

When determining whether to apply force and evaluating whether an officer has used reasonable force, a number of factors should be taken into consideration, as time and circumstances permit (Government Code § 7286(b)). These factors include but are not limited to:

(a) The apparent immediacy and severity of the threat to officers or others (Penal Code § 835a).

It was determined there was no immediacy or severe threat to either Officer Guy or Officer Madrigal at the time force was used. The suspect had been searched for weapons, was handcuffed with his hands behind his back, and was in a secure detention facility. 

(b) The conduct of the individual being confronted, as reasonably perceived by the officer at the time (Penal Code § 835a).

The suspect was belligerent and verbally assaultive. However, he was also in custody for being intoxicated to the extent he could not care for himself in public. Other than the suspect moving slightly forward (while still handcuffed) and yelling at Officer Guy, there were no other factors that would lead a reasonable officer to believe the suspect was an imminent threat. 

(c) Officer/subject factors (age, size, relative strength, skill level, injuries sustained, level of exhaustion or fatigue, the number of officers available vs. subjects).

As previously mentioned, the suspect had been searched for weapons, was handcuffed with his hands behind his back, and was in a secure detention facility. Officer Guy and Officer Madrigal were both present and in the immediate vicinity of the suspect; however, neither of them had direct contact and control of him regardless of his intoxication level and/or hostility. In fact, there was a deputy (Deputy Lopez) who heard the suspect yelling and refusing to put a mask on. He began to interject and asked if officers needed any assistance with the suspect. Officer Guy told the deputy they did not need any additional assistance. 

(e) The effects of suspected drugs or alcohol.

(g) The individual’s apparent ability to understand and comply with officer                       commands (Penal Code § 835a).

The suspect was in custody for being intoxicated to the extent that officers believed he was unable to care for himself in public. This level of intoxication would lead any reasonable officer to understand that the effects of the intoxicant (alcohol) could inhibit the suspect’s ability to understand and comply with commands. 

(i) The degree to which the subject has been effectively restrained and his/her ability to resist despite being restrained.

The suspect was effectively restrained in handcuffs with his hands behind his back. He was also already inside the sally port, a secure area of the South County Detention Facility. There was no immediate threat presented to Officer Guy at the time he pushed the suspect backwards causing him to sustain injury.  

(l) Training and experience of the officer.

Officer Guy has over 20 years of experience as a law enforcement officer. In fact, on the night in question, Officer Guy had Officer Madrigal as a trainee and he was assigned to teach proper protocols in accordance with policy and procedure. Given his numerous years of experience and numerous hours of training during his career, Officer Guy should have known that pushing an intoxicated, handcuffed suspect was not a reasonable use of force, and he should have been able to reasonably foresee the potential for the suspect falling down and getting injured by him doing so.   

4. §321.1 PURPOSE AND SCOPE

This policy establishes standards of conduct that are consistent with the values and mission of the Porterville Police Department and are expected of all department members. The standards contained in this policy are not intended to be an exhaustive list of requirements and prohibitions but they do identify many of the important matters concerning conduct. In addition to the provisions of this policy, members are subject to all other provisions contained in this manual, as well as any additional guidance on conduct that may be disseminated by this department or a member’s supervisors.

5. §321.5.9 CONDUCT

(b) Unreasonable and unwarranted force to a person encountered or a person under arrest.

Whether an officer’s particular use of force is considered unreasonable under the law is determined by balancing the type and amount of force used against the legitimate governmental need for that force. I concur with Lieutenant Azevedo’s finding of this policy violation for the reasons listed in memo 22-471(a) as well as the above-listed findings. 

(g) Use of obscene, indecent, profane or derogatory language while on-duty or in uniform.

As previously documented in Lieutenant Azevedo’s memorandum, Officer Guy used profane language (“Back the fuck up!”) just prior to pushing Mr. Ford. I concur this was inappropriate and unprofessional.  
Recommendation:

The arrest of the suspect (Robert Ford) for public intoxication was lawful. He was intoxicated to the extent that he became unconscious, and it was the officers’ opinion that’s he was unable to care for himself in public. 
During further review of this incident, it was very apparent that Mr. Ford was aggressive and did not agree with the arrest. Initially, he was physically resistive when it came time for him to sit in the back of a patrol vehicle. Upon arrival at the jail, Mr. Ford became agitated while waiting in the sally port. 
Upon review of the videos of the incident, it was apparent that Mr. Ford was challenging officers to fight; however, at this time he was still handcuffed with his hands behind his back and was simply being verbally confrontational. It was while Officer Guy was walking past Mr. Ford that I saw him (Guy) put his hand on Mr. Ford’s chest for a moment and then push him back with both hands. As Officer Guy pushed Mr. Ford, he yelled, “Back the fuck up.” 
As a result of the push, Mr. Ford fell to the ground, struck his head, and sustained a head wound. Mr. Ford was taken to Sierra View Medical Center for treatment, which required several stables to close the wound. He was then taken back to SCDF for lodging.  
While I find Mr. Ford’s behavior and actions reprehensible, I also have to consider the fact that he was heavily intoxicated and in the custody of Porterville Police Department Officer Guy for his own safety. Officer Guy had a duty to prevent injury to Mr. Ford. The level of force Officer Guy used was unnecessary and improper. Officer Guy’s conduct did not comply with the department’s policy. Other officers at the scene also saw Officer Guy shove Mr. Ford causing him to fall and strike his head, one of whom acknowledged that he did not agree with Officer Guy’s conduct. Finally, Officer Guy’s comment as he is trying to help Mr. Ford up, “Oh, that’s not good,” acknowledged his use of force. 
It is my opinion that the level of force used in this incident was not reasonable given the totality of the circumstances.  Several factors should have been considered prior to using this level of force during this incident. Had they been considered, I do not believe a reasonable officer would come to the conclusion that pushing a handcuffed, intoxicated subject who was being verbally aggressive was necessary.  
As was mentioned several times during this investigation, Mr. Ford was handcuffed and in a secure detention area. There were other options to further minimize any threat Officer Guy may have felt Mr. Ford posed; however, as a result of Officer Guy’s actions, Mr. Ford sustained a serious head injury that was preventable. 
The department has conducted an extensive internal affairs investigation into Officer Guy’s use of force. It is my opinion that Officer Guy violated the department’s conduct and use of force policies. Based on the totality of this investigation, this memorandum is being forwarded to the Chief of Police with a recommendation that Officer James Guy be terminated from employment.  
